Common Forms of

California Residential Ownership
Ownership of Real Property

How Should I Take
Ownership of the Property
I am Buying?
California real property purchasers who
ask their real estate, escrow and title
professionals this important question
must understand these professionals may
identify methods of owning property.
However, they may not recommend a
specific form of ownership, as this would
constitute practicing law.
Because real property is among the
most valuable of assets, the question
of how parties take ownership of their
property is of great importance. The
form of ownership taken – the vesting
of title – will determine who may sign
various documents involving the property
and the future rights of the parties in
the transaction. These rights involve
such matters as real property taxes,
income taxes, inheritance and gift taxes,
transferability of title and exposure to
creditors’ claims. Also, how title is vested
can have significant probate implications
in the event of death.

Tenancy in Common

Community Property

A tenancy in common is created whenever an instrument
conveys an interest in real property to two or more persons,
and specifies tenancy in common. If a recorded conveyance
document does not expressly specify the tenancy (joint
tenancy, community property, etc.), the legal presumption
is that the vesting is tenancy in common. The interest in the
property owned may be any fraction of the whole; thus one
party may own one-tenth, another three-tenths, and a third
party may own the remaining three-fifths. There is no right of
survivorship; each tenant owns an interest that vests in his or
her heirs or devisees upon death.

Community property is a creation of the Civil Law of Rome and
came to California via Mexico. In general, community property
represents the earnings and accumulations of the marriage.
Persons who are not married to each other, or are not registered
domestic partners, cannot hold community property together.
All property of married persons or registered domestic partners
that is not their community property is the separate property of
one or the other. Separate property consists of:

Joint Tenancy
Joint tenancy exists when two or more persons are joint and
equal owners of the same undivided interest in specified
property. The main characteristic of joint tenancy is the right of
survivorship. When a joint tenant dies, his or her interest in the
property is terminated, and the estate continues in the survivor
or survivors.
The usual method of creation of a joint tenancy is by a deed
describing the grantee as follows: “to A and B, as joint tenants.”
The words “with right of survivorship” are often added, but are
not a requisite, since this right is an incident of a joint tenancy,
whether expressly recited or not.
Problems have frequently arisen regarding the true character
of the ownership of property by husband and wife as joint
tenants. The same issues now apply to registered domestic
partners and same-sex spouses. Frequently such property,
despite the status of joint tenancy ownership, has been
treated as community property for purposes of succession,
transfer, disposition in divorce or seizure by creditors. It may
be shown that property taken in joint tenancy was thereafter
converted into community property by either an oral or written
agreement.
The contention that joint tenancy property is in fact community
property is often raised in divorce cases. The court does not
have the power to make an award of separate property, but if it
is established that joint tenancy property is in fact community
property, the court may award such property to a spouse or
registered domestic partner.
Upon the death of one joint tenant, the title automatically
passes to the survivor. Title insurance companies will require
some formal procedure before recognizing the new owner.
Two methods are followed: Filing an Affidavit of Death of Joint
Tenant or obtaining a court decree of death of joint tenant.

}} Property owned before marriage or registered domestic
partnership
}} Proceeds of separate property, such as dividends, rents,
profits or property received in exchange for separate
property
}} Gifts and inheritances received after marriage or
registered domestic partnership
}} Property agreed between the spouses or registered
domestic partners to be separate property
}} Earnings of one spouse or registered domestic partner
when he or she is living separate and apart from the other
spouse or registered domestic partner
All deeds conveying community property must be signed by
both spouses or registered domestic partners.

Community Property with Right of Survivorship
This is a form of vesting title to property owned together by
spouses or by registered domestic partners. It shares many of
the characteristics of community property but adds the benefit
of the right of survivorship similar to title held in joint tenancy.
There may be tax benefits for holding title in this manner. The
interest must be created on or after July 1, 2001.
On the death of an owner, the decedent’s interest ends and
the survivor owns the property. For example: Bruce Buyer and
George Buyer, registered domestic partners, as community
property with right of survivorship.

Legal and Tax Consequences
How title is vested has important legal and tax consequences.
As a California real property purchaser, you may wish to consult
an attorney or tax advisor to determine the most advantageous
form of ownership for your particular situation.
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